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DECISION

TIJAM, J.:

Betore Us is Petition for Review on Certiorari’ under Rule 45 of the
Rules of Court, as provided under the Rules of Procedure for Environmental
Cases (A.M. No. 09-6-8-SC) filed by petitioner Mayor Tomas R. Osmefia, in
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his capacity as City Mayor of Cebu (Mayor Osmeiia), which seeks to reverse
or set aside the Decision® dated December 15, 2016 and Resolution’ dated
March 14, 2017 of the Court of Appeals (CA) in CA-G.R. SP No. 004WK,
that granted the privilege of the writ of kafikasan and ordered Mayor
Osmeifla, and/or his representatives, to permanently cease and desist from
dumping or disposing garbage or solid waste at the Inayawan landfill and to
continue to rehabilitate the same.

The Antecedents

On April 6, 1993, the Department of Environment and Natural
Resources (DENR) issued an Environmental Compliance Certificate (ECC)
to the Solid Waste Sanitary Landfill Project at Inayawan landfill proposed
by the Metro Cebu Development Project Office (MCDPO). Thereafter, the
Inayawan landfill served as the garbage disposal area of Cebu City.*

Sometime in 2011, the Cebu City Local Govemment (City
Govermnment) resolved to close the Inayawan landfill per Cebu City
Sangguniang Panlunsod (SP) Resolution and Executive Order of former
Cebu City Mayor Michael Rama (former Mayor Rama).’

Subsequently, SP Resolution No. 12-0582-2011° dated August 24,
2011, was issued to charge the amount of P1,204,500 in the next
supplemental budget to cover the cost in the preparation of closure and
rehabilitation plan of Inayawan landfill.” Another SP Resolution withk No.
12-2617-2012% dated March 21, 2012 was issued to proceed with the bidding
process for the said preparation of closure and rehabilitation plan. As a
result, the Inayawan landfill was partially closed and all wastes from Cebu
City were disposed in a privately operated Jandfill in Consolacion.’

On June 15, 2015, through former Mayor Rama's directive, Inayawan
landfill was formally closed.'’

In 2016, however, under the administration of Mayor Osmefia, the
City Government sought to temporarily open the Inayawan landfill, through
a letter dated June 8, 2016, by then Acting Cebu City Mayor Margot
Osmefia (Acting Mayor Margot) addressed to Regional Director Engr.
William Cufiado (Engr. Cufiado) of the Environmental Management Bureau

“Penned by CA Associate Justice Edgardo 1. Delos Santos and concurred in by Associate Justices
Edward B. Contreras and Germano Francisco D. Legaspi, id. at 42-66.
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(EMB) of the DENR." In response thereto, Engr. Cufiado invited Acting
Mayor Margot to a technical conference. Thereafter, on June 27, 2016,
Acting Mayor Margot sent another letter to Engr. Cufiado submitting the
City Government's commitments for the establishment of a new Solid Waste
Management System pursuant to the mandate under Republic Act (R.A.)
No. 9003, and accordingly, requested for the issuance of a Notice to
Proceed for the temporary reopening of the Inayawan landfill."”

In his reply letter dated June 27, 2016, Engr. Cufiado informed
Acting Mayor Margot that although the EMB had no authority to issue the
requested notice, it interposed no objection to the proposed temporary
opening of the Inayawan landfill provided that the Cebu City will faithfully
comply with all its commitments and subject to regular monitoring by the
EMB.*

Thus, in July 2016, the Inayawan landfill was officially re-opened by
Acting Mayor Margot."

On September 2, 2016, a Notice of Violation and Technical
Conference'® was issued by the EMB to Mayor Osmefia, regarding City
Government's operation of the Inayawan Landfill and its violations of the
ECC.

On September 6, 2016, the Department of Health (DOH) issued an
Inspection Report'’, wherein it recommended, among others, the immediate.
closure of the landfill due to the lack of sanitary requirements,
environmental, health and community safety issues, as conducted by the
DOH Regional Sanitary Engineer, Henry D. Saludar."

On September 23, 2016, Joel Capili Garganera for and on his behalf]
and in representation of the People of the Cities of Cebu and Talisay and the
future generations, including the unborn (respondent) filed a petition for writ
of kalikasan with prayer for the issuance of a Temporary Environmental
Protection Order (TEPQ) before the CA."

Respondent asserted that the continued operation of the Inayawan
landfill causes serious environmental damage which threatens and violates
their right to a balanced and healthful ecology.” Respondent also asserted

V. at 44,

2 Ecological Solid Waste Management Act of 2000.
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that the Inayawan landfill has already outgrown its usefulness and has
become ill-suited for its purpose.”’ Respondent further asserted that its
reopening and continued operation violates several environmental laws and
government regulations, such as: R.A. 9003; R.A. 8749 or the “Philippine
Clean Air Act of 1999”; R.A. 9275 or the “Philippine Clean Water Act of
2004”; Presidential Decree (P.D.) No. 856 or the “Code on Sanitation of the
Philippines”; and DENR Administrative Order (DAO) No. 2003-30 or the
“Implementing Rules and Regulation (IRR) for the Philippine
Environmental Impact Statement System.”*

The CA, in a Resolution dated October 6, 2016, granted a writ of
kalikasan, required petitioner to file a verified return and a summary hearing
was set for the application of TEPO.”

In petitioner's verified return, he alleged that respondent failed to
comply with the condition precedent which requires 30-day notice to the.
public officer concerned prior to the filing of a citizens suit under R.A. 9003
and R.A. 8749. Respondent further alleged that Inayawan landfill operated
as early as 1998 and it conformed to the standards and requirements then
applicable.*

The CA, in a Decision” dated December 135, 2016, granted the
privilege of the writ of kalikasarn which ordered Mayor Osmeria and/or his
representatives to permanently cease and desist from dumping or disposing
of garbage or solid waste at the Inayawan landfill and to continue to
rehabilitate the same. The dispositive portion of the CA Decision, provides:

WHEREFORE, in view of the foregoing premises, the privilege
of the writ of kalikasan is hereby GRANTED. Accordingly, pursuant to
Section 15, Rule 7 of the RPEC:

1 the respondent Mayor and/or his representalives are
ordered to permanently cease and desist from dumping or disposing ol
garbage or solid waste at the Inayawan landfill;

2) the respondent Mayor and/or his representatives are
ordered to continue the rehabilitation of the Inayawan landfill;

3) the DENR-EMB is directed to regularly monitor the City
Government's strict compliance with the Court's judgment herein;

4) in case of non-compliance, the DENR-EMB is directed to
file and/or recommend the filing of appropriate criminal. civil and
administrative charges before the proper authorities against the
responsible persons; and

5) the DENR-EMB 1s ordered to submit to the Court a
monthly progress report on the City Government's compliance/non-

1d. at 213-220.
2 1d. at 221-226,
¥ 1d. at 46.

1d, at 47,
*1d. at 42-66. \K
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compliance until such time that the rehabilitation of the Inayawan landfill
is complete and sufficient according to the standards of the DENR-EMB.

SO ORDERED.*

Mayor Osmeiia's motion for reconsideration was likewise denied by
the CA in its Resolution®” dated March 14, 2017, to wit:

WHEREFORE, in view of the foregoing premises, the Motion for
Reconsideration filed by respondent Mayor Osmefia is hereby DENIED.

The Compliances with attached Compliance Monitoring Reports
for the months of January and February 2017, which were filed by the
public respondents through the Office of the Selicitor General (0OSG), are
hereby NOTED.

Pursuant to the recommendation of the public respondents in their
Compliance Monitoring Reports, the Court hereby DIRECT'S respondent
Mayor Osmefia to comply with the DENR-EMB's request for the
submission of the local government's Safe Closure and Rehabilitation Plan
(SCRP) for the Inayawan landfill within thirty days (30) days from notice.

SO ORDERED.*
Hence, this instant petition.

The Issues

For resolution of the Court are the following issues: 1) whether the
30-day prior notice requirement for citizen suits under R.A. 9003 and R.A.
8749 is needed prior to the filing of the instant petition; 2) whether the CA
correctly ruled that the requirements for the grant of the privilege of the writ
of kalikasan were sufficiently established.

The Ruling of the Court

The petition is without merit.

* 4. at 65-66. /

214 at 68-72.
¥ 4. at 71-72, ‘)\
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Petitioner argues that respondent brushed aside the 30-day prior notice
requirement for citizen suits under R.A. 9003* and R.A. 8749.%

Petitioner's argument does not persuade.

Section 5, Rule 2 of the Rules of Procedure for Environmental Cases
(RPEC), is instructive on the matter:

Section 5.Citizen suit.— Any Filipino citizen in representation of others,
including minors or generations yvet unborn, may file an action to enforce
rights or obligations under environmental laws. Upon the filing of a
citizen sult, the court shall issue an order which shall contain a briel
description of the cause of action and the reliefs prayed for, requiring all
interested parties to manifest their interest to intervene in the case within
fifteen (15) days from notice thereof. The plaintiff may publish the order
once in a newspaper of a general circulation in the Philippines or furnish
all affected barangays copies of said order.

Citizen suits filed under R.A. No. 8749 and R.A. No. 9003 shall be
governed by their respective provisions. (Underscoring Ours)

Section 1, Rule 7 of RPEC also provides:

Section 1. Nuture of the writ.- The writ is a remedy available to a natural
or juridical person, entity authorized by law, people’s organization, non-
governmental organization, or any public interest group accredited by or
registered with any government agency, on behalf of persons whose
constitutional right to a balanced and healthful ecology is violated, or
threatened with violation by an unlawful act or omission of a public
official or employee, or private individual or entity, involving
environmental damage of such magnitude as to prejudice the life, health or
property of inhabitants in two or more cilies or provinees.

* Sectlon 52. Citizens Suits- For the purposes of enforcing the provisions of this Act or its:
implementing rules and regulations, any citizen may file an appropriate civil, criminal or administrative
action in the proper courts/bodies against:

X XXX
(¢} Any public officer who willfully or grossly neglects the performance of an act specifically
enjoined as a duty by this Act or its implementing rules and regulations; or abuses his authority in
the performance of his duty; or, in any many-improperly performs his duties under this Act or its
implementing rules and regulations; Provided, however, That no suit can be filed until after thirty-
dav {30) notice has been given to the public officer and the-alleged violator concerned and no
appropriate action has been taken thereon,

x x x x {(Underscoring Ours)

¥Section 41, Citizern Suits.- For purposes of enforcing the provisions of this Act or its
implementing rules and regulations, any citizen may file an appropriate civil, criminal or administrative
action.in the proper courts against:

XX XX

(c) Any public officer who willfully or grossly neglects the performance of an act specifically

enjoined as a duty by this Act or its implementing rules aid regulations; or abuses his authority in

the performance of his duty; or, in any manner, improperly performs his duties under this Act or
its implementing rules- and regulations: Provided, however, That no suit can be filed until thirty-
dav (30} notice has been taken thereon. (Underscoring Ours) Pt

)
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Here, the present petition for writ of kalikasan under the RPEC is a
separate and distinct action from R.A. 9003 and R.A. 8749. A writ of
kalikasan 1s an extraordinary remedy covering environmental damage of
such magnitude that will prejudice the life, health or property of inhabitants
in two or more cities or provinces.*' It is designed for a narrow but special
purpose: to accord a stronger protection for environmental rights, aiming,
among others, to provide a speedy and effective resolution of a case
involving the violation of one's constitutional right to a healthful and
balanced ecology that transcends political and territorial boundaries, and to
address the potentially exponential nature of large-scale ecological threats.”

Moreover, Section 3, Rule 7 of RPEC allows direct resort to this
Court or with any of the stations of the CA, which states:

Section 3. Where te file. - The petition shall be filed with the Supreme
Court or with any of the stations of the Court of Appeals.

Given that the writ of kalikasan is an extraordinary remedy and the
RPEC allows direct action to this Court and the CA where it is dictated by
public welfare,” this Court is of the view that the prior 30-day notice
requirement for citizen suits under R.A. 9003 and R.A. 8749 is inapplicable.
It 1s ultimately within the Court's discretion whether or not to accept
petitions brought directly before it.** |

We affirm the CA when it ruled that the requirements for the grant of
the privilege of the writ of kalikasan were sufficiently established.

Under Section 1 of Rule 7 of the RPEC, the following requisites must
be present to avail of this extraordinary remedy: (1) there is an actual or
threatened violation of the constitutional right to a balanced and healthtul
ecology; (2) the actual or threatened violation arises from an unlawful act or
omission of a public official or employee, or private individual or entity; and
(3) the actual or threatened violation involves or will lead to an
environmental damage of such magnitude as to prejudice the life, health or
property of inhabitants in two or more cities or provinces.™

Expectedly, the Rules do not define the exact nature or degree of
environmental damage but only that it must be sufficiently grave, in terms of
the territorial scope of such damage, so as to call for the grant of this.

¥ Section 1, Rule 7 of RPEC.
 Segovig, et al, v. The Climate Change Commission, G.R. No. 211010, March 7, 2017, citing
Hon. Paje v. Casifio, et al., 752 Phil. 498, 538 (2015).

¥ See Segovia, et ul., v: The Climate Change Commission, supra. \K
34 Id

* Hon. Pajev. Hon. Casifio, et al., supra, at 539.
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extraordinary remedy. The gravity of environmental damage sufficient to
grant the writ is, thus, to be decided on a case-to-case basis.*

The Court is convinced from the evidence on record that the
respondent has sufficiently established the aforementioned requirements for
the grant of the privilege of the writ of kalikasan. The record discloses that
the City Government's resumption of the garbage dumping operations at the
Inayawan landfill has raised serious environmental concerns. As aptly and
extensively discussed by the appellate court in its Decision based from the
EMB Compliance Evaluation Report (CER)" dated August 18, 2016 and the
Notice of Violation and Technical Conference®® dated September 2, 2016,
issued by the EMB to Mayor Osmeiia, to wit:

Moreover, based on the CER drafted by the EMB, the dumping
operation at the Inayawan landfill has violated the criteria specified under
DENR Administrative Order No. 34-01 spectfically as to the proper
leachate collection and treatment at the landfill and the regular water
quality monitoring of surface and ground waters and effluent, as well as
gas emissions thereat. At the same time, as admitted by Mr. Marco
Silberon from the DENR-7 during the Cebu SP Executive Session™ dated
16 August 2016, the Inayawan landfill has already been converted 10 a
dumpsite operation despite its original design as sanitary landfill, which is
violative of Section 17(h)* of R.A. 9003 expressly prohibiting open
dumps as {inal disposal sites.*!

X XXX

Contrary to respondents’ belief, the magnitude of the
environmental damage can be gleaned from the fact that the air pollution
has affected residents not just from Cebu City but also from the
neighboring city of Talisay. Also, in light of the EMB's finding that the
proper treatment of the leachate at the Inayawan landfill has not been
complied with prior to its discharge to the Cebu strait, there is no question
that the scope of the possible environmental damage herein has expanded
to encompass not just the City of Cebu but other localities as well that
connecls to such strait. Since leachate is contaminated liquid from

*1d.

¥ Ralla, pp. 430-439,

#1d. ar 426-429.

1d. at 394-413.

“ (h) Solid waste facility capacity and final disposal - The solid waste facility component shall
include, but shall not be limited to, a projection of the amount of disposal capacity needed to accommodate
the solid waste generated, reduced by the following:

XX XX

Open_dump sites shall not be allowed as final disposal sites. Il an open dump site i3 existing
within_the city. or municipality, the plan shall make provisions for its closure or eventual phase out within
the period specified under the framework and pursuant to the provisions under Sec. 37 of this Act. As an
alternative, sanitary landfill sites shall be developed and operated as a final disposal site for solid and,
eventually, residual wastes of a municipality or city or a cluster of municipality and/or cities. Sanitary
landfills shall be designed and operated in accordance with the guidelines set under Secs. 40 and 41 of this

Act. {(Underscoring Ours)
“1d. at 61-62. \K
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decomposed waste,” it is not difficult to consider the magnitude of the
potential environment harm it can unleash if this is released to a receiving
water body without being sufficiently treated first, as in this case. In view
of the foregoing, the Court finds that that (sic) the closure of the Inayawan
landfill is warranied in this case.”

It may not be amiss to mention that even the EMB's own official
has recognized the need of closing the Inayawan Jandfill due to the
environmental violations committed by the City Government in its
operation. This was the sentiment expressed by Mr. Amancio Dongeoy, a
representative from the DENR-EMB, during the Cebu SP Executive
Session on 20 February 2015, thus:*

XX XX

Actually, DENR, way back in late 2016, my
companion conducted Water Quality Monitoring and we
took samples of the waste water coming from the leachate
pond and it is not complying with the Clean Water Act. We
wrote a letter to Mayor Rama, advising him to take
measures, so that the Clean Water Act can be complied
with. So, that's why, the first reaction of Mayor Rama, is to
decide that it must be closed because it i$ necessary that it
must stop operation.*’

Also, the air and water quality impact assessment of the EMB
Compliance Evaluation Report (CER)* dated August 18, 2016, made
remarks that the air quality poses a threat to nearby surroundings/habitat
while the water quality (leachate) poses threat of water pollution.”” The
report also stated that the foul odor from the landfill already reached
neighboring communities as far as SM Seaside and UC Mambaling which
have disrupted activities causing economic loss and other activities for
improvement particularly for SM Seaside,** Further, most of the conditions
stipulated in the ECC were not complied with."

In addition, the EMB's findings particularly as to the air quality is
corroborated by 15 affidavits executed by affected residents and/or business
owners from Cebu and Talisay Cities who affirmed smelling a foul odor
coming from the Inayawan landfill, and some even noted the appearance of
flies.*

* Leachate shall cefer to the liquid produced whien waste undergo decomposition, and when water
percalate through solid waste undergoing decomposition. It is contaminated Hquid that contains dissolved
and suspended materials;-Article 2, Section 3 (g) of R.A. 9003,

* 1d. al 62-63.

*1d. at 63.

“*1d. at 64.

1d. at 430-439.

“71d. at 437.
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Moreover, the DOH Inspection Report’ dated September 6, 2016,
observed that the Inayawan landfill had been in operation for 17 years,
which exceeded the 7-year estimated duration period in the projected design
data. This caused the over pile-up of refuse/garbage in the perimeter and
boarder of the landfill, having a height slope distance of approximately 120
meters at the side portion of Fil-Invest Subdivision, Cogon Pardo Side
portion has approximately height of 40 meters and at Inayawan side portion
is approximately from 10-20 meters from the original ground level. The
standard process procedure management was poorly implemented.™

As to the health impact, the DOH found that the residents, commercial
centers, shanties and scavengers near the dump site are at high risk of
acquiring different types of illness due to pollution, considering the current
status of the dump site.”

The DOH highly recommended the immediate closure of the
Inayawan sanitary landfill. 1t was further stated that the disposal area is not
anymore suitable as a sanitary landfill even if rehabilitated considering its
location within the city, the number of residents and the increasing
population of the city, the neighboring cities and towns, and the expected
increase in number of commercial centers, transportation and tourist
concerns.™

Prescinding from the above, the EMB, DOH, Mr. Amancio Dongcoy,
a representative from the DENR-EMB, and the Cebu and Talisay residents
are all in agreement as to the need of closing the Inayawan landfill due to the
environmental violations committed by the City Government in its
operation. The Court, while it have the jurisdiction and power to decide
cases, 1s not precluded from utilizing the findings and recomimendations of
the administrative agency on questions that demand "the exercise of sound
administrative discretion requiring the special knowledge, experience, and
services of the administrative tribunal to determine technical and.intricate
matters of fact.”

Lastly, as much as this Court recognizes the parties' good intention
and sympathize with the dilemma of Mayor Osmefia or the City Government
in looking for its final disposal site, considering the garbage daily disposal
of 600 tons generated by the city and its duty to provide basic services and
facilities of garbage collection and disposal system,” We agree with the

Y d. at414-416.

1d. at 416,

Hd.

Hld. ardl17. ‘

* West Tower Condominium Corporation v. First Philippine Industriad Corporation, et al., 760
Phil. 304, 339 (2015) citing Saavedra v. Securities and Exchange Commission, 242 Phil. 584, 589 (1988),

% Rotlo, pp. 454-459.
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appellate court that the continued operation of the Inayawan landfill poses a
serious and pressing danger to the environment that could result in injurious
consequences to the health and lives of the nearby residents, thereby
warranting the issuance of a writ of kalikasan.

WHEREFORE, the petition is DENIED. The Decision dated
December 15, 2016 and Resolution dated March 14, 2017 of the Court of
Appeals, which granted the privilege of the writ of kalikasan and ordered
petitioner Mayor Tomas R. Osmeifia, in his capacity as City Mayor of Cebu
and/or his representatives, to permanently cease and desist from dumping or
disposing of garbage or solid waste at the Inayawan landfill and to continue
to rehabilitate the same, are hereby AFFIRMED.

SO ORDERED.

/
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